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Headache specialists are well familiar with the
pain and suffering associated with chronic migraine
that can be difficult to control. However, we are less
familiar with definitions of impairment and disability
and how to determine when or if chronic migraineurs
qualify for disability under Social Security Disability
and private policies.

CLINICAL HISTORY

We report on a 38-year-old woman with a history
of migraine since her teens, which were episodic but
have become daily in the last few years, lasting most
of the day with an intensity of 4-10/10 associated with
nausea, occasional vomiting, and occasional visual
auras. The patient had tried a variety of preventive
medications and Botox injections without benefit.
The patient was taking a triptan several times a week
with some benefit. On other days, she took nothing
or, occasionally, ibuprofen that might dull the pain.
The patient had gone up to 6 months taking non-
narcotic, non-opiate symptomatic medications no
more than twice a week and the frequency was not
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any less. An in-hospital regimen of intravenous
dihydroergotamine (DHE) was of only temporary
benefit. The patient is an accountant and reported
great difficulty concentrating at work because of the
headaches. She had missed a few days per month
when the headaches were severe. She brought paper-
work from her company’s temporary disability policy,
which she asks me to complete.

QUESTION

What is the difference between impairment and
disability? Do migraines qualify for disability under
Social Security Disability and private policies? What
criteria should the physician use in individual cases in
deciding?

EXPERT OPINION

What is the Difference Between Impairment and
Disability?—With treatment seemingly at an end
point, and the ability to restore her premorbid func-
tioning unavailable medically, it is not surprising the
patient would look to disability as an alternative to
the impossible task of reconciling work demands with
impairments from migraines.

Of course, she is not alone in this; her experience
of being unable to function at work due to migraines
is widely shared. People with frequent or severe head-
aches have an unemployment rate between 2.5 and
4 times the regional average.'” Migraineurs tend to
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have lower socioeconomic status than the migraine-
free population, and people with chronic migraine
lose between 15 and 20 workdays annually.>> In the
American Migraine Prevalence and Prevention
Study (2005 survey), 18% of respondents with
chronic migraine were on medical leave from work, vs
9% of those with fewer than 3.3 headache days per
month.®

For the individual case, however, it is helpful to
proceed from the definition of disability. For most
government programs and private policies, this traces
back to the American Medical Association’s Guides
to the Evaluation of Permanent Impairment. The
Guides distinguish among 3 concepts:

e An impairment, which is the loss, loss of use, or
derangement of any body part, organ system, or
organ function

e A functional limitation, which is a difficulty in the
performance of a specific activity, such as walking
or driving, due to an impairment

e And a disability, which is an alteration in one’s
capacity to fulfill personal or societal needs, or to
meet statutory or regulatory requirements, on
account of an impairment.

Thus, an impairment, as a condition of anatomy
(eg, an amputation) or physiology (eg, congestive
heart failure), can be understood in medical terms.
Disability, however, is influenced by numerous
nonmedical variables. Psychological resources (eg,
problem-solving capacity, emotional resilience, and
communication skills) and other personal resources
(eg, being able to afford adaptive equipment) can
affect disability. Relevant, too, are the characteristics
of the physical environment (eg, whether the work-
place has bright fluorescent lights and diesel fumes, or
whether public transportation is available) and the
social environment (eg, Are one’s boss and cowork-
ers supportive?).

For unlike impairment, disability is not a medical
term. In fact, it does not pertain to the same level of
analysis as medicine, for while medical diagnosis and
treatment are of an individual, disability is a state-
ment about the interaction between the individual
and their environment.®
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Do Migraines Qualify for Disability Under Social
Security Disability and Private Policies?—Social
Security Disability, the Railroad Retirement Act,
and many private disability plans rest on the AMA
Guides to the Evaluation of Permanent Impairment.
More exactly, under the Code of Federal Regulations
(CFR), to qualify for Social Security Disability there
must be (20 CFR 404.1505):

e The inability to engage in any substantial, gainful
activity

¢ By reason of a medically determinable physical or
mental impairment(s)

e Which can be expected to result in death

e Or which has lasted or can be expected to last for a
continuous period of not less than 12 months.

There are a number of barriers to claims based on
migraines. First, the disability needs to derive from a
medically determinable impairment, which by the
Code of Federal Regulations is based on “medical
evidence consisting of signs, symptoms, and labora-
tory findings ... not only by the individual’s state-
ments of symptoms” (20 CFR 404.1529). Because
there is currently no laboratory confirmation for
migraine in clinical use, the existence of the disorder
is harder to establish legally. This is compounded by
the fact that there is at present no listing for migraines
(or, in fact, any headache disorder, except as a
symptom of toxoplasmosis or as a side effect of
antiretroviral treatment) among the qualifying condi-
tions for Social Security Disability (20 CRF 404,
Appendix 1).%1

Balancing this out, however, are 3 ameliorating
factors. The first is the standard of evidence used in
Social Security Disability cases: “Substantial evi-
dence,” meaning that a “reasonable mind, given the
evidence, could have reached the conclusion.” It does
not mean that a reasonable mind would be compelled
to reach the conclusion or that it was the only possible
conclusion. It does not even mean that we agree with
the conclusion — only that it was reasonable.'""?

The second is that in matters of law, each level in
the judicial system defers to the court above it. The
administrative law judge defers to the district court,
the district court defers to the circuit court, and the
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circuit court defers to the Supreme Court. However,
for making a factual determination, the deference
goes in the other direction. The Supreme Court defers
to the circuit court and so on down to the administra-
tive law judge, who defers to the treating physician.
The logic is that with each step down the hierarchy,
one comes to a person who is closer to the evidence,
who has access to more evidence, and who has more
experience evaluating this type of evidence.!! Further,
the revisions to Social Security Disability enacted
by Congress in 1984 require that controlling weight
be given to the evidence from the claimant’s
treating health-care provider so long as it is consistent
with the record as a whole (20 CFR 404.1527 [e] [1]
[i])-

The third ameliorating factor is that the 1984
revisions require that determinations include the
applicant’s “ability to function in a work-like setting,”
and not only the degree of medical impairment (42
United States Code 423 [f]). Thus, mental illness and
pain, even though they are subjective, and the com-
bined effects of multiple impairments, are all relevant
to determining disability once an impairment has
been established."” Further, the availability of jobs in
the national economy that the claimant could
perform is also part of the disability determination
process (20 CFR 404.1520 [a] [4]).

Thus, the steady increase in Social Security Dis-
ability rolls by 59%, from 6.7 million to 10.6 million
individuals between fiscal years 2000 and 2011 (the US
population grew by 9.7% during this same period), is
not prima facie evidence of fraud, but may simply
reflect deteriorating labor market conditions.!*!
Between 2009 and 2011, twice as many people applied
for Social Security Disability as started new jobs.'

The determination standards for private disabil-
ity plans depend on the individual policy. “Self-
reported” conditions such as chronic pain may be
disallowed, or covered at a reduced or more time-
limited level of benefits.'*!” In practice, however, the
treating physician’s role is roughly the same as in
Social Security Disability: to indicate the diagnosis,
prognosis, impairments, medical restrictions, and
residual functional capacity. In 2011, about 880,000
policyholders collected long-term disability pay-
ments, up 10% from 2007.
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What Criteria Should the Physician Use in Indi-
vidual Cases in Deciding?—There is a tension, then,
between the CFR, which requires objective evidence,
and the purpose of the process, which is to answer
whether it is reasonable that the person receive dis-
ability, with deference to the evidence from the treat-
ing physician.

In case law, this tension is handled in two ways.
The first is to adopt a lenient interpretation of “labo-
ratory evidence,” including, for example, the tender
point examination in fibromyalgia under this rubric.!®
The second is to base the disability determination on
the credibility of the claim — the consistency of the
claimant’s reports with each other, with behavior
outside the exam room (if this is known), with the
disorder, and with the level of disability usually
entailed by the disorder."

The treating professional provides evidence for
the disability determination process — historical, clini-
cal, and laboratory findings, diagnosis, and statements
of functional limitations (20 CFR 404.1513 [b] and
1513 [c] [1])."” Particularly relevant to a claim are 3
types of information:

e A judgment on the plausibility that the patient is
disabled

e Objective signs, no matter how faint, verifying that
the disorder — a medically determinable impair-
ment —is present. Slight autonomic signs, distention
of the superficial temporal artery, or mechanical or
cold allodynia would likely all qualify

e Documentation of any comorbidities, such as
depression or generalized anxiety disorder, as
disability can be based on a combination of
impairments.

Is the Patient Disabled?>—The experience in treat-
ing her suggests that she has chronic, refractory
migraines, which carry risk of disability. Factors that
independently predict occupational disability in
migraine include headache frequency and intensity,
associated symptoms such as nausea, and a cata-
strophic reaction to head pain.****' Catastrophic
thinking is unknown here, but she reports high head-
ache frequency, high average pain intensity, and
nausea. In chronic migraine, there is suggestion that
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work impairment increases exponentially with age,
which may account for her increasing sense of disabil-
ity over time.” Further, her report of difficulty con-
centrating seems entirely plausible. Migraine with
aura may be associated with cognitive impairment
and during attacks, a migraineur may perform poorly
on a mental status exam.>?

However, qualifying for Social Security Disability
will likely hinge on whether she retains some work
capacity, as it sounds like she is able to function at her
job on most days. Exceptions would be if she were in
protected employment (eg, working for a family
member who provides a level of leniency not usually
available), or if, on account of absenteeism, she is
earning below the level of Substantial Gainful Activ-
ity (currently $1040 per month for individuals who
are not blind, $1740 per month for individuals who
are), or of course if she lost her job due to migraine-
related performance issues.”

Moreover, applying for disability may not be in
her long-term interests. Cases involving chronic pain
tend to go through several levels of adjudication and
appeal, taking up to 3 years to resolve.?® During this
time, she would need other ways of supporting
herself. If her claim were not successful, her capacity
to return to work would be lowered by the lengthy
period of absence.”’

If she is awarded disability, it may not be the
haven she would anticipate. True, it would provide the
significant benefit of health insurance (Medicare
starting 2 years from the date of disability) and a basic
level of income security (an average of $1130 per
month, depending on the wage history).?® But disabil-
ity can also carry the cost of isolation, stigmatization,
loss of role, depression, anger, and sometimes sub-
stance abuse.”

Further, although receiving Social Security Dis-
ability generally makes a person higher priority for
the vocational rehabilitation system, disability from
headache does not seem to remit easily. In a 3-year
prospective population study, 92% of patients with
moderate or high headache-related disability re-
mained disabled after 3 years. Only 12% of initially
non-disabled subjects became disabled over the same
interval.> Among Social Security Disability recipients
more generally, only about 0.7% per year leave the
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program because they are no longer disabled.** For
those on employee-sponsored disability plans the
level is somewhat higher, but still very low, with 20%
per year returning to the workforce.! Patients may
feel that in applying for disability, they are giving up
and accepting a permanent shift in role and identity,
and they may be correct.

There are also the unknowns surrounding the
Social Security system itself. Social Security Disability
has greatly expanded in coverage and cost since
passage in 1956 as a program paying benefits only to
those aged 50 years or older and not including ben-
efits for the dependents of disabled workers.** This
was particularly true with the 1984 revisions, as noted
above. In March, 2013, about 5.4% of the civilian
workforce aged 25 to 64 years was receiving Social
Security Disability compared with 1.7% in 1970.* In
2012, Social Security paid out approximately $140
billion to disabled workers and their spouses and
children; related Medicare costs were about $80
billion.**** In contrast, the Disability Trust Fund took
in only $109 billion.*

Thus, at this writing, the trust fund for Social
Security Disability is projected to be exhausted in
2016.% This is certainly solvable, although it will
require an act of Congress to do so. The disability
trust fund was close to depletion in the late 1980s,
until the percentage of Social Security taxes that go
to disability (rather than to the retirement, “Old
Age and Survivors” trust fund) was increased from
9.7% to 14.5% in 1990."° Presumably, as the latter
fund is projected to be exhausted in 2033, other
solutions such as raising the upper threshold for
Federal Insurance Contributions Act taxes, reducing
the cost of living adjustments, or restricting benefits
to low- and middle-income individuals will be
adopted instead.

Alternatives to Disability.—That disability per-
tains to the interaction between the individual and
their environment raises the question of whether
there are personal or workplace factors that are
bringing this patient to the point of disability. Are
there new time pressures at work or at home? Is there
a difficult coworker or a new and less understanding
boss? Is there new onset depression that may be
impeding problem solving? Conversely, remaining
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employed despite pain is often a matter of flexible
coping by the worker and flexibility around ergonom-
ics and scheduling by the employer.* Thus, reducing
distress and fostering communication with the work-
place can be central to preventing disability.

Although her migraines are chronic, her pain
intensity varies over a wide range, and the disability
appears episodic. This fits well with the Family and
Medical Leave Act (FMLA), which can be taken
intermittently. FMLA is unpaid, but if she only needs
it a few days a month, it may be financially preferable
to short-term disability, and would allow her to
remain connected to the workplace. Migraines are an
accepted source of disability under FMLA, and are
substantiated simply by the physician’s statement of
diagnosis, symptoms, health-care visits, and ongoing
treatment, on Form WH-380-E (29 CFR 825.306).
FMLA only applies to employers with 50 or more
workers in a 75-mile radius, however, and to an
employee who has been with the firm for at least a
year, and at least 1250 hours in the past year (29
United States Code 2611-2614). Still, it is a model for
flexibly negotiating the seemingly impossible task of
reconciling work demands with impairments from
migraines.

The Americans with Disabilities Act (ADA; 42
United States Code 12101) can be another avenue for
preventing disability. The ADA outlaws discrimina-
tion by an employer against an otherwise qualified
individual with a disability, and mandates reasonable
accommodations, provided they do not pose a signifi-
cant burden to the operation of the business. The
ADA applies only to companies with at least 15
employees and, unlike FMLA, does not require
accommodating unpredictable absences. As with
FMLA, however, the active ingredient in the law may
be the communication it encourages. By statute, the
accommodations, which are often quite inexpensive,
arise from good faith discussions with the workplace,
initiated by the employee.

Thus, we must ask our patient whether there are
specific factors at work that seem to be triggering her
migraines, or making it harder to function with a
migraine. Problems with the lighting, computer
screen, work schedule, or a coworker’s perfume might
yield to constructive dialogue.
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If it is truly clear that remaining at the job with
chronic migraines has become an unsolvable problem
then, with an eye to the long and unpredictable
process of a Social Security Disability claim, and the
weak income that it provides, vocational rehabilita-
tion — successful about 62% of the time — may be a
preferable, parallel track.” Vocational rehabilitation
would seek to incorporate her interests, personality,
training, transferable skills, and even her identity, into
a new job or, if need be, career.
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